
IN THE COURT OF THE ADDL. SESSIONS JUDGE, FTC, AT 

BISWANATH CHARIALI, SONITPUR. 

Sessions Case No.42/2009

Arising out of G.R. Case No.343/05 

U/S-302/34, IPC. 

Present :- Mrs. M. Deb  

Additional Sessions Judge, 

Biswanath Chariali. 

The State of Assam 

 -   Vs    -

 1. Smti Mina Baruah

 2. Smti Banti Baruah 

 3. Sri Babai Doley 

4. Sri Surjya Hazarika 

5. Sri Bhupen Baruah and 

6. Sri Girish Baruah    …...................  Accuseds. 

Advocates appeared :- 

For the State : Mr. H. Hazarika, Addl. P.P. 

Biswanath Chariali. 

For the accused :- Mr. G. Borah, 

Advocate, B/Chariali. 

Date of argument :- 14-07-15 and 28-07-15.  

Date of Judgment :- 11-08-15.  

J U D G M E N T 

Facts of the case :- 

1. Prosecution case in a nutshell  is that  on 23-06-2005, at  about 7 

p.m., when Jyoti Prasad Das, the husband of the complainant was returning to 

his house, on the way he was kidnapped and the complainant suspect that the 

accused  persons  namely ;  Smti  Mina  Baruah,  Smti  Banti  Baruah,  Dipeswar 

Hazarika and Sri Babai Doley kidnapped her husband. 
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2. On receipt of FIR, the police registered the case and investigated 

the same and found material against the accused person U/S-302/34, IPC and 

submitted charge-sheet against the accused person U/S-302/34, IPC. 

3 After observance of all the formalities for furnishing copies of 

relevant documents, as mandated U/S-207, Cr. P.C., the case was committed 

to the Court of Sessions and thereafter the said case was made over to this 

Court for disposal. 

4. On  appearance  of  the  accused  person  before  this  Court,  after 

hearing the learned Counsel from both sides and basing upon the materials on 

record, a charge U/S-302/34, IPC was framed and particulars of accusation 

was read over and explained to the accused persons, to which they pleaded not 

guilty and claimed to be tried. 

POINTS FOR DETERMINATION :- 

5. In the instant case, it is to be determined :- 

(a) If the accused persons, on 23-06-2005, at about 7 p.m.,  

in  furtherance  of  common  intention,  killed  Jyoti  Prasad  Das,  the 

husband of the complainant  ? 

6. The prosecution examined eighteen witnesses and the statement of the 

accused persons  were  recorded U/S-313,  Cr.  P.C.  The accused persons denied  to 

adduce any evidence in their defence.  

7. I  have  heard  the  learned  Counsel  of  both  sides.  Perused  the 

evidence on record and came to the following decision. 

DECISION AND REASONS THEREOF :- 

8. As could be gathered from the record, eighteen witnesses were 

examined by the prosecution to establish the offence U/S-302/34, IPC. PW-1
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is the complainant, the wife of the deceased Jyoti Prasad Das. Pws-2, 3, 4, 5, 

8, 9, 10, 11, 13, 14, 15, 16 and 18 are co-villagers, PW-6 is the brother-in-law 

of the informant. PW-7 is the brother of the complainant. PW-12 is the sister-

in-law of deceased Jyoti Prasad Das and PW-17 is the Medical Officer.  

9. The time honoured principle  of  criminal jurisprudence is  that 

the criminal charge has to be brought home by the prosecution beyond all 

reasonable doubt and it is the duty of the prosecution to be fair. Bearing this 

principle  in  mind,  I  am to  assess  how far  the  prosecution  case  has  been 

brought home. 

10. Before proceeding further, I  find it necessary to look through 

the evidence on record. 

 

11. PW-1,  Smti  Debazani  Baruah  (complainant),  during  course  of  her 

evidence stated that on 23-06-05,  the accused persons kidnapped her husband and 

killed him when he was returning from her mother's house. She further stated that 

according  to  the  version  of  girish  Baruah the  dead-body was  found by  police  at 

Brahmaputra Chapori. She proved FIR as Ext.1. 

In  her  cross-examination,  she  stated  that  her  husband  was  not  kidnapped  in  her 

presence. 

12.  PW-2, Tusheswar Das, deposed that he heard that Jyoti Prasad Das, 

husband of Debazani was kidnapped and killed but he did not know who killed 

him and that he did not see the seized articles at the time of seizure. He proved 

the seizure list as Ext.2. 

In his cross-examination, he stated that he did not know why his signature was 

taken in Ext.2. 

13. PW-3, Bapdhan Das, deposed that the case was made against the accused 
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person suspecting that they killed Jyoti Prasad Das. The dead-body was recovered after 

20/22 days of his death. The people told that the skeleton was of Jyoti Prasad Das. 

In his cross-examination, he stated that there is a dispute between the parties relating 

a girl and there was no hair on the head of skeleton. 

 14. PW-4, Pulin Hazarika, stated that accused Girish Baruah told him that 

they killed Jyoti Prasad Das and thrown him in the river and that the dead-body was 

recovered by police. 

In his cross-examination, he stated that after few days of missing of Jyoti Prasad Das, 

Girish Baruah was caught by police as he fled away after the incident. 

15. PW-5, Nurjai Das, stated that about four years ago he heard that a boy 

was missing from his village. 

In  his  cross-examination,  he  stated  that  he  has  seen  the  dead-body  but  could  not 

recognize. 

16.  PW-6, Jyotishmoy Das, stated that the informant is his sister-in-law 

and on 23.06.05, his brother came from Guwahati and went to the house of his 

sister-in-law at Hiloiporia and after having dinner when he was returning to his own 

house, he was missing from the road and that he suspected that Mirioni Baruah, 

Babai  Doley,  Bonti  Baruah and Dimbeswar Hazarika kidnapped his  brother and 

killed him and that  accused Surjya Hazarika stated before  police  that  dada was 

killed and by putting him in a sack, thrown him in the river. He proved seizure lists 

as Ext.4 & Ext.5.

In his cross-examination, he stated that he was not present at the time of recovery of 

dead-body. 

17. PW-7, Madhab Pratim Baruah,  the brother of  the informant, stated 

that  on 23-6-05,  his  brother-in-law  Jyoti  Prasad Das went  to  their  house in  the 

morning after returning from Guwahati and in the evening he went his house at 

Pichalamukh and that on the next day the brother of his brother-in-law went to their 

house to enquire about his brother and they told him that his brother went away 

yesterday evening and thereafter, they searched his
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brother-in-law and suspected that the accused persons are involved in this 

case. 

In cross-examination, he stated that he heard that Surjya Hazarika confessed 

his  guilt  before  the  police  in  presence  of  a  local  journalist  of  Pratidin 

Newspaper. 

18. PW-8, Kanai Hazarika, during course of his evidence stated that he was 

not present at the time of occurrence and he heard that Jyoti Prasad Das died but he 

did not know how he died. 

In his cross-examination, he stated that he did not know how Jyoti Prasad died. 

19. PW-9, Dilip Borah deposed that he heard about the missing of  Jyoti 

Prasad Das and later on he heard that  Jyoti Prasad Das died and skeleton was 

recovered from river and some people suspected that  the skeleton was of 

Jyoti Prasad Das. 

In his cross-examination, he stated that he went to see the skeleton and saw 

that there is no clothes and flesh on the skeleton. 

20. PW-10, Bapu Das, deposed that he heard from the village people that 

Jyoti Prasad Das was kidnapped and killed but he did not know who killed him. 

21. PW-11, Bejia Das, deposed that he heard that  Jyoti Prasad Das was 

killed and everybody suspected that the accused persons killed  Jyoti Prasad Das. 

22.  PW-12, Smti Mayourjyoti Baruah, during course of her evidence stated 

that  on 23-06-2005 her  brother-in-law  Jyoti  Prasad Das  went  to their  house after 

returning from Guwahati and in the evening when he was returning to his house, he 

was  missing  from  Pichalamukh  and  they  suspected  that  on  enmity  the  accused 

persons killed her brother-in-law.

In her cross-examination, she stated that there was no flesh in neck, mouth and body 

of the skeleton of her brother-in-law. 
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23. PW-13, Mintu Baruah,  deposed that  the incident  took place about 5 

years ago and at that time he was member of V.D.P. and that police took Bonti Baruah 

from her house to P.S. and she was taken by police suspecting that she was involved 

in killing of Jyoti Prasad and later on he heard that the dead-body of Jyoti Prasad Das 

was recovered. 

In his cross-examination, he stated that he has no personal knowledge about the death 

of Jyoti Prasad Das. 

24. PW-14, Prutul Baruah, deposed that the occurrence took place about 6 

years ago and one day at night police called him from his house and raided the house 

of Bonti Baruah and police took Bonti Baruah from her house and she was taken by 

police as she was involved in killing of Jyoti Prasad Das. 

In his cross-examination, he stated that police took him at the time of raid as he was 

gaonburah and he did not know anything more. 

25. PW-15, Lalit doley, deposed that about 8 years ago, one dead-body was 

recovered from river Brahmaputra and some people suspected that the said dead-body 

was of Jyoti Prasad Das and police took the dead-body for post-mortem.

In his cross-examination, he stated that when he along with the police went to the 

village, the villagers did not tell them who killed Jyoti Prasad Das and that he could 

not recognize the dead-body of Jyoti Prasad Das. 

26. PW-16, Budhan Baruah during course of his evidence stated that the 

dead-body of Jyoti Prasad Das was recovered from Arimara river and police took the 

dead-body along with them. 

In his cross-examination, he stated that he heard that the accused persons were fled 

away from their house and he did not know whether they were fled away. 

27. PW-17, Dr. J. C. Bey (M.O.), during course of his evidence stated that 

on 8-7-05, at about 2-45 p.m., he conducted post-mortem examination on the dead-

body of Jyoti Prasad Das and he found the following :- 
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“External appearance :- 

          Male adult, skeleton with decomposed flesh on the legs, arm, 

buttock and back. The height of the body is around 5½ '' ft. Wrist joint 

(Left) seen completely disjointed. 

Cranium and Spinal canal :- 

            Scalp, skull & vertebrae – Dislocation of T6  and L1  vertebrae 

with complete detachment.  

Thorax :- 

         Costo-chondral joints 3rd to 8th ribs on both sides found disjoint. 

More detailed description :- 

          A rib (rt.) of the deceased is preserved which to be sent for  

chemical examination to F.S.L., Guwahati.” 

He further stated that he did not put any opinion as to be cause of death 

on the post-mortem report as no forensic examination report was received and he 

proved his post-mortem as Ext.4. 

 In his cross-examination, he stated that a worn out and decomposed 

skeleton was produced before him for autopsy and he did not put any opinion on the 

post-mortem report as he could not ascertain the cause of death of the skeleton.  The 

skeleton was devoid of clothes or apparels. 

     

28.  PW-18, Bimal Hazarika, deposed that he is V.D.P. Secretary and after 

15 days of the occurrence the skeleton of Jyoti Prasad Das was recovered by member 

of V.D.P. from river Arimara and they handed over the skeleton to police. Debazani 

told that  accuseds namely  ;  Mirioni  Baruah and Babai  Doley are involved in the 

murder case.

In his cross-examination, he stated that police recovered the skeleton and he did not 

know why police  seized the  seized  articles  and he  also  did  not  know the seized 

articles belongs to whom. 

29. Above  being  the  evidence  on  record,  let  me  see  how  far  such 

evidence makes out the allegation against the accused persons. 
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30.  On appreciation of evidence of PWs, it is found from the deposition of 

PW-1 ( complainant ) that on 23-06-2005, at about 8 p.m., the accuseds kidnapped her 

husband and killed him, when he was returning from her mother's house and that 

before the occurrence accused Minu and Babai threatened her husband that they will 

cut  him into pieces.  PW-1 also stated that  her husband was not  kidnapped in her 

presence.  PW-1  proved  her  ejahar  as  Ext.1.  In  Ext.1,  PW-1,  the  complainant 

mentioned that she suspected that the accused persons namely ; Mina Baruah, Banti 

Baruah, Dipeswar Hazarika and Babi Doley kidnapped her husband Jyoti Prasad Das. 

PW-1, the complainant did not mention anything about the murder of her husband in 

Ext.1 ( F.I.R.). According to PW-2, he heard that husband of Debajani was kidnapped 

and killed but he did not know who killed him. According to PW-3, the case was 

made  against  the  accused  person  suspecting  that  they  killed  Jyoti  Prasad  Das. 

According to PW-5, he saw the dead-body but could not recognize. PW-6 (brother of 

the deceased) also suspected that Mirioni Baruah, Babail Doley, Bonti Baruah and 

Dimbeswar Hazarika kidnapped his brother and killed him and he also deposed that 

Surya Hazarika stated before police that dada was killed and putting him in bosta, 

thrown him in the river. But I.O. has not been examined to prove the version of PW-6. 

PW-7 suspected that the accused persons are involved in the case. PW-8 did not know 

how Jyoti Prasad Das died. According to PW-9, he did not know  Jyoti Prasad Das 

and some people suspected that the skeleton was of  Jyoti Prasad Das but there was 

no clothes and flesh on the skeleton. According to PW-10, he did not know who killed 

Jyoti  Prasad Das.  PW-12 also  suspected  that  on  enmity  her  brother-in-law  Jyoti 

Prasad  Das  was  killed  by  the  accused  persons.  According  to  PW-13,  he  has  no 

personal knowledge about the death of Jyoti Prasad. PW-15 stated that some people 

suspected that  the dead-body was of  Jyoti  Prasad Das when he went along with 

police in the village, the villagers did not tell  them who killed  Jyoti Prasad Das. 

According to PW-18, he is a V.D.P. Secretary and the skeleton of  Jyoti Prasad Das 

was recovered from river by the V.D.P. members and they handed over the skeleton to 

police. But in his cross-examination, he stated that police recovered the skeleton from 

river. Here the version of PW-18 is self contradictory. According to PW-17 ( M.O.), 

he did not put any opinion as to cause of death on the post-mortem report  as no 

forensic examination report was received. 
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31. In the instant case, from the above discussion, it is found that the story 

of FIR ( Ext.1), which is the root of the case did not corroborate with the evidence of 

PW-1,  the  complainant  and  the  whole  body  of  the  case  is  standing  upon 

doubt(suspect). In this case most of the witnesses are suspecting the accused persons 

but no witness is sure that the accused persons have committed the crime. Moreover, 

no  eye  witness  has  been examined.  From the  evidence of  M.O.,  it  is  found  that 

forensic examination report of skeleton has not been received, so cause of death could 

not be ascertained and the prosecution also failed to examine I.O. Furthermore, the 

evidence of PWs are not cogent and trustworthy to establish the charge against the 

accused persons, as some infirmities appears in the evidence of PWs. So, on the basis 

of such un-corroborative evidence, the accused cannot be held for committing such 

heinous offence U/S-302/34, IPC. Hence, after careful consideration of the evidence 

on record, I am of the opinion that the evidence tendered by the witnesses on different 

aspects of this case in its totality cannot be considered as consistent with the guilt of 

the accused persons and therefore, the prosecution failed to prove the case against the 

accused  persons  beyond  all  reasonable  doubt  for  which  the  accused  persons  are 

entitled to get benefit of doubt. 

Conclusion :- 

32. In the light of the above discussion, I hold that the accused persons are 

not guilty U/S-302/34, IPC. Accordingly, the accused persons are acquitted from the 

charge U/S-302/34, IPC, levelled against them on benefit of doubt. Set them at liberty 

forthwith. Bail-bond, if any, stands cancelled. 

33. Given under my signature and seal of this court on this 11th day of 

August,2015.

    ( Mrs. M. Deb ) 

                                                                                        Additional Sessions Judge, 

                                                                                  Biswanath Chariali. 

                    Dictated & Corrected by me 

         ( Mrs. M. Deb )

                    Additional Sessions Judge

                          Biswanath Chariali. 
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                                           Sessions Case No.42/2009

Arising out of G.R. Case No.343/05 

A P P E N D I X 

Prosecution witnesses :- 

PW-1 – Smti Debajani Baruah ( Das ) 

PW-2 - Sri Tusheswar Das  

PW-3 - Bapdhan Das 

PW-4 - Pulin Hazarika 

PW-5 - Nurjai Das 

PW-6 - Jyotismoi Das 

PW-7 - Madhab Pratim Baruah 

PW-8 - Kanai Hazarika 

PW-9 - Dilip Borah

PW-10- Bapu Das 

PW-11- Bejia Das 

PW-12- Mayurjyoti Baruah 

PW-13- Mintu Baruah 

PW-14- Prutul Baruah 

PW-15- Lalit Doley 

PW-16- Budhan Baruah 

PW-17- Dr. J. C. Bey (M.O.)

PW-18- Bimal Hazarika   

Prosecution Exhibits :- 

Ext.1 -  Ejahar

Ext.2 -  Seizure list 

Ext.3 -  Seizure list  

Ext.4 -  Post-mortem report. 

Defence Witnesses 

       Nil. 

   ( Mrs. M. Deb )

Additional Sessions Judge

    Biswanath Chariali. 


